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RICHARD D. KEARNEY*

The International Wills Convention
I. Introduction
A. TREATY FORMULATION, NEGOTIATION AND ADOPTION

The formulation, negotiation and adoption in treaty form of a code
governing an area of private law is a long, slow and frustrating process. For
example, the United Nations Convention on International Sales Contracts,
which was put into final form by a conference in 1980,1 is now moving
through the ratification process of a substantial number of countries, including the United States. With a little bit of luck and a lot of work, we can
anticipate that the Sales Convention will have been put in place as the
corner-stone of world commercial law within the next five to ten years. But
work on a uniform law for international sales transactions began over half a
century ago and the first version of a uniform law on sales had been drafted
in 1935.2
In recent years there has been a modest increase in the pace of the
development of private international law. The basic cause of this welcome

acceleration has been the growth of world trade. Among the contributing
causes have been the establishment of the United Nations Commission on
International Trade Law (UNCITRAL) and the rejuvenation of the older
bodies in the field, The Hague Conference on Private International Law3
and UNIDROIT.4
*In accepting the 1984 Theberge Award of Private International Law, Ambassador Kearney
presented a talk on the International Wills Convention, a subject with which he has been
intimately involved for more than a decade. The InternationalLawyer appreciates the opportunity to publish the revised, expanded and annotated version of those remarks to inform
lawyers with international practices of this development. Ambassador Kearney's biography is
indicated at page 611 [Ed.].
'United Nations Convention on Contracts for the International Sale of Goods, 19 I.L.M. 671

(1980).
2
J. HONNOLD, UNIFORM LAW FOR INTERNATIONAL SALES, 49 (1982).
3
Statute of the Hague Conference on Private International Law, Oct. 9-31, 1951, 15 U.S.T.
2228,
T.I.A.S. No. 5710.
4
Statute of the International Institute of Private International Law, March 15, 1940, 15
U.S.T. 2494, T.I.A.S. No. 5743.
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In addition, various international regional bodies have been actively
concerned with private law matters. These include the Council of Europe,
the European Community and the Afro-Asian Legal Consultative Committee. In our own hemisphere, the Organization of American States has
convened two conferences on private international law and a third is waiting
in the wings. One product of this activity, the Inter-American Convention
on Commercial Arbitration is, along with the U.N. Sales Transactions
Convention, pending before the Senate Foreign Relations Committee.5 The
OAS Conferences also produced treaties dealing with the service of documents abroad and taking evidence abroad which parallel in many respects
the Hague Conventions on these subjects to which the United States is a
party. 6
A number of other treaties that deal with important and active areas of
private international law have been agreed upon by conferences within the
past decade and are under consideration for adoption by the United States.
Among these is The Hague Convention on the Civil Aspects of International Child Abduction.7 This treaty deals with the all too numerous disputes
which arise when one parent runs off with children who were in the custody
of the other parent. The central principle of the Convention is that the
interests of the child are best served by returning it to its customary environment as quickly as possible. The treaty is a major contribution to achieving
this objective and the United States should become a party but there are
administrative complications involved in its application which are delaying
submission to the Senate.
The Hamburg Convention of 1978 on the Carriage of Goods by Sea8 was
adopted by a United Nations Conference to replace the sadly outmoded
Convention of 1924 on the Maritime Bill of Lading. 9The Hamburg Convention seeks to bring up to date an important aspect of international law by
discarding the 19th century concepts enshrined in the treaty now in force.

5
The Inter-American Convention on International Commercial Arbitration (OAE/Ser. A/20
(SEPF)).
6
Hague Convention on Service Abroad, Nov. 15, 1965, 20 U.S.T. 361, T.I.A.S. No. 6638;
Hague Convention on the Taking of Evidence Abroad, March 18, 1970, 23 U.S.T. 2555,
T.I.A.S. No. 7444.
7
The Hague Convention on Civil Aspects of International Child Abduction, Oct. 25, 1980, 19
I.L.M.
1506.
8
Final Act of the United Nations Conference on the Carriage of Goods by Sea of March 30,
1978, 17 I.L.M. 608.
9
International Convention for the Unification of Certain Rules Relating to Bills of Lading for
the Carriage of Goods by Sea, Aug. 25, 1924, 51 Stat. 233, T.S. No. 931.
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A number of treaties that have sufficient merit to be considered for
ratification could be reviewed, but it may be more profitable to examine a
convention which, if the United States were to become a party, might be of
greater use to more lawyers than any other treaty to which the United States
is a party. This is a sweeping statement, but the Washington Convention on
the Form of an International Will is exceptional.
This agreement is known as the Washington Convention because the
United States was the host to a diplomatic conference, held in Washington
during the autumn of 1973, which adopted the Convention and a Uniform
Law annexed thereto. The Conference was the first ever held by the United
States for the purpose of negotiating a private law treaty and turned out to
be an auspicious beginning.
This article first discusses the difficulties of finding common rules governing wills among the many legal systems, and then addresses some of the
approaches and negotiations that resulted in the adoption of the Convention. An analysis of the essential aspects of the Convention is then provided,
concluding with a call for Bar members to support ratification and passage of
related legislation.
II. Wills: National Approaches
A.

GENERAL DIFFERENCES AND SIMILARITIES

Rules relating to formal validity are largely arbitrary. Whether there
should be two or three witnesses to a will, or whether these witnesses must
sign the will, both in the presence of the testator and of the other witnesses,
or whether the testator must make a special kind of oral declaration are
matters of custom more than of logic. The result in a federal system such as
the United States is a melange of requirements throughout the states of the
Union which have often frustrated the intentions of the testator rather than
effectuating them. An example of such a variation, taken from our host state
of Pennsylvania, is that witnesses to a Pennsylvania will are not required to
sign it if the testator himself has signed the document.'0 This requirement
differs from almost all other jurisdictions in the United States."
The variations in federal systems appear minor, however, when compared with the requirements governing the validity of a last will and'testament in different national legal systems. For example, the will generally

1OXX

PA. CONS. STAT. ANN. § 2502 (Purdon 1975).

"Rees, American Wills Statutes: I, 48 VA. L. REV. 613, 621-22 (1960).
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used in common law countries-the written will signed by the testator in the
presence of two or three witnesses-does not exist in civil law countries.
On the other hand, two of the three forms of will in general use throughout civil law countries, the mystic will and the public will, do not exist in the
common law countries. Both of these forms require the presence of that
ubiquitous participant in civil law transactions, the notary. In the case of the
public will, the testator would usually state the dispositions of the will, in the
presence of one or more witnesses, to the notary who would reproduce them
in a written document. In the case of the mystic or secret will, the testator
puts his will into an envelope or other container in the presence of a notary
and one or more witnesses. Then he seals the container and declares it
contains his will. There are, however, a myriad of differences among the
national laws of the civil code countries regarding the precise manner in
which the required ceremonies are carried out just as there are in common
law countries.12
The major form that the two systems have in common is the holographic
will. The unifying element is that the will must be hand-written by the
testator. In a great many countries, this eliminates the need for witnesses to
the signing of the will as well as the requirements for the services of a notary
in civil law jurisdictions. Nevertheless, there are a substantial number of
countries that do not accept the formal validity of the unwitnessed holographic will. In the United States, twenty-eight of the fifty states do not admit
them to probate. 3 Further, they have large practical drawbacks. Professor
Fratcher has put one aspect of this problem concisely: ".

.

. it is scarcely

practicable for an American estate planner to ask an octogenerian client to
write a complicated thirty-page will in longhand."' 4
B.

CHOICE OF LAW RULES

1. United States: e.g., Pennsylvania

The difficulties arising from national divergencies in rules governing the
formal validity of wills have been multiplied by the choice of law rules used
to determine what criterion of validity should be applied for any particular
country. Pennsylvania offers us an example of some antiquity in the case of
Desebats v. Berquier. A French national, domiciled in Santo Domingo,
executed a will there disposing of movables in Pennsylvania which met the
requirements of Pennsylvania law but not the requirements of the Dominican Republic. The Pennsylvania court held, in 1808, that the will was not
'2Fratcher, The Uniform Probate Code and the InternationalWill, 66, MICH. L. R-v. 469,471
et seq. (1968).
3
Rees, supra note 11, at 634-36.
'4Fratcher, supra note 12, at 477.
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valid as regards the property in Pennsylvania because of the common law
rule that a will disposing of movable property must be firmally valid under
the rules in effect in the testator's domicile at the time of his death.'5 If,
however, an interest in real property had been involved, the provisions of
the will would have been upheld because the Pennsylvania court would have
applied the classical common law rule that the law of the place where land is
located is controlling as to the form of the will.
To demonstrate that Pennsylvania courts have continued to accord these
choice of law rules considerable vitality, the case of In re Beaumont's Estate
decided in Pennsylvania one century after the Desebatsopinion held that the
will of a New York testator, which was invalid under New York law when
made because the witnesses had not signed it, became valid when he moved
his domicile to Pennsylvania where, as we have previously noted, witnesses
do not have to sign the will."
2. Civil Law Rules
The predominant civil law rules on choice of the law governing the formal
validity of a will are more rational than the classical common law rules based
on the nature and location of property. If the will was executed in a form
authorized at the time of execution by the law of the place of execution,
under civil law rules it will be accepted as valid. Alternately, a will that meets
the formal requirements of the testator's law of nationality at the time of
execution, will be accepted as valid.' 7
Conformity with the law of the place of execution is certainly a more
practical rule than one based on the location of property. Whatever expert
may be assisting in the will-making process-a notary, a solicitor, a lawyerhis expertise would be principally in the legal requirements of the jurisdiction where that process is taking place. Further, the legal situation is fixed at
a specific point in time, the execution of the will. The formal validity of the
will is thus not affected by such incidental events as a subsequent acquisition
of land or a change of domicile.
3. The Hague Conflicts Convention
Nevertheless, there was sufficient conflict over choice of law both between the two major systems of law and among the national variations
within each system that The Hague Conference took up the problem of
adopting uniform choice of law rules regarding the formal validity of wills as
long ago as 1893.8 The reluctance of States to abandon or modify their

"Desebats v. Berquier, 1 Binn. 366, 2 Am. Dec. 488 (Pa. 1808).
'6In re Beaumont's Estate, 216 Pa. 350, 65 A. 799 (1907).
17E. RABEL, THE CONFLICr OF LAWS, A COMPARATIVE STUDY, 268-9 (1958).
'11d. at 297.
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particular testamentary essentials inhibited the adoption of international
uniform choice of law rules on the validity of wills until after World War II.
In 1961, The Hague Conference adopted a Convention on Conflicts of Law
Relating to the Clauses of a Will which came into force on January 5, 1964. 9
This Conflicts Convention recognized the strong tendency which has
developed since World War II of seeking to uphold the wishes of the
testator. Article 1 declares a will recognizable as formally valid if it complies
with any one of some eight possible jurisdictional bases. These comprise the
place of the making of the will, or the State of the nationality of the testator,
or the location of the domicile or the habitual residence of the testator either
when the will was made or at the time of his death. If immovables are
concerned, the eighth basis is the place where they are located.2' This range
of alternatives seems to cover most of the likely situations in which the
validity of a will must be established in two or more States. It does not
eliminate all cases in which the intent of the testator is frustrated by the
rigors of the law. Thus, there may still be cases revolving about such arcane
points as whether a contract for the sale of land entered into prior to the
testator's death effects conversion of an immovable into a movable.2'
A more important deficiency is that the Conflicts Convention does not
eliminate procedural problems of considerable complexity that arise in
establishing the formal validity of a foreign will. For example, if the Convention were in force in the United States, an attorney seeking probate in
Illinois of a will made in Austria on the basis that the domicile of the testator
was in Vienna could be required to prove how domicile is established under
Austrian law, and that the testator had complied with these legal requirements at the time of his death. The Conflicts Convention does not deal with
these problems of proof at all and they are likely to give the Illinois attorney
a number of headaches and possibly result in the Illinois court rejecting the
will.
Another important factor is that the Conflicts Convention is not likely to
substantially alleviate the delays that obstruct the disposition of assets
disposed of by will that are located in several countries. We are in a period
when there are no fixed exchange rates, the value of currencies can alter
substantially from day to day, and high rates of inflation can coexist with
declining economic conditions. It is an era when the administrator of an
estate needs freedom of action to protect the value of both foreign and

9

Convention on the Conflict of Laws Relating to the Form of Testamentary Dispositions,
Oct. 5, 1961, 510 U.N.T.S. 175 (1964).
0Id.
2
E.g., Toledo Society for Crippled Children v. Hickok, 152 Tex. 578, 261 S.W. 2nd 692
(1953); McGuire v. Andre, 259 Ala. 109, 65 So. 2nd 185 (1953).
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domestic assets. Delays occasioned by the varying requirements of formal
validity can result in large capital losses.'
III. International Will: Unification of Principles

A.

FORMULATION

The existence of problems such as these led to consideration whether it
would be possible to eliminate the conflict of laws aspects of formal validity,
not by further harmonization of the conflicts rules, but by unification of the
basic principles governing formal validity. In 1961 UNIDROIT began a
study of these possibilities and when the United States became a member of
the organization in 1964, it joined in this preparatory work. By a fortuitous
coincidence, the American Bar Association and the National Conference of
Commissioners on Uniform State Laws were engaged at the same time in
the formulation of the Uniform Probate Code. An outstanding group had
been selected to work on this latter project. The State Department relied
heavily upon the talent of this group in developing U.S. positions regarding
the international will. Many experts contributed to this work, three of the
Uniform Probate Code reporters-Professor Eugene Scoles, William
Thatcher and Richard Wellman-were of particular assistance.
The major difficulty in drafting a uniform law that would provide international validity for wills was the vast diversity of the national rules governing
the making of wills. The variations were too great to permit a coalesence of
existing forms. Instead, the decision was reached to adopt a new form of
will.' The International Will, therefore, does not affect the freedom of a
testator to select any other kind of will. What it does do is to provide an
alternate way of making a will in every country which becomes Party to the
Washington Convention and to provide a number of advantages over all
other forms of wills.

B.

NEGOTIATED ISSUES

Lawyers throughout the world will find this new testament contains much
old wine in new bottles. In selecting the requirements for an international
will, an effort was made to limit the rules to those common to all world legal
systems.
'Hail, Toward a Uniform Law of Wills: The Washington Convention 1973, 23 INT'L & COMP.
L.Q. 851 (1974).
'J. P. Plantard, ExplanatoryReport on the Convention Providinga Uniform Law in the Form
of the InternationalWill, UNIDROIT 35 (1974). Mr. Plantard, at the time under discussion,
was Deputy Secretary-General of UNIDROIT and served as Deputy Secretary-General of the
Washington Conference.
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At the outset, the most intractable elements appeared to be civil law
reliance upon the notary to conduct the will-making ceremony and the
laissez-faire approach of the common law.24 Exploration of this problem
established that participation in formal will-making by a person with specialized training and having some official or quasi-judicial standing is universal.
It also became clear that uniformity in carrying out the proceedings for
making an international will does not require uniformity among national
legal systems in the designation of the person who conducts the proceedings.25 This permitted the problem of diversity to be solved in one most
important instance by embracing total diversity; each state party to the Wills
Convention is free to designate whatever class of persons it considers
appropriate to act as overseers of will-making procedures, To emphasize the
distinction between these overseers and traditional supervisors such as civil
law notaries, they are accorded a new title, "the authorized person." This
does not mean, of course, that the authorized person will supplant the
notary, the solicitor or the attorney. What will happen is that the notary, the
solicitor or the attorney usually will be "the authorized person" when an
international will is made."
The diversity encountered played a part in limiting the ambit of the
international will quite closely to the essential rules of formal validity. There
are a number of issues that are very closely related to formal validity such as
the capacity of the testator to make a will and limitations upon the disposition of property. The content of these and other substantive requirements
varies so widely throughout the world that a synthesis appeared well-nigh
impossible. Such matters, in general, were not dealt with in formulating the
Convention.
A major American contribution to the preparatory work on the Convention was a proposal that the authorized person issue a certificate to the effect
that all the required steps for making a valid international will have been
taken. This certificate would, unless impeached by competent proof, be
accepted as sufficient evidence of the due execution of the international will.
The proposal was accepted in 1971 by the Committee of Experts which was
working on the Draft Convention and its Attached Uniform Law.'
C.

THE CONVENTION AND UNIFORM LAW

The Draft Convention was well received by the member States of

UNIDROIT. This acceptance led to the convening of the Washington
'See UNIDROIT Etude surlaforme du testament dans le droitcompare, Etutes: XLIII, Doc.
3, 25-33 for a review of notarial participation in will making in selected civil law countries.
25Plantard supra note 23, at 45-49.
'Wellman, Recent UNIDROIT Drafts on the InternationalWill, 7 INT'L LAW. 205 (1973).
'UNIDROIT, Study XLIII Report of Committee of Governmental Experts on the Form of
Wills, Doc. 33, U.D.P. (1971)'
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Conference and the adoption on October 26, 1973, of the text of the
Convention providing a Uniform Law on the Form of an International Will.
The relationship between the Convention and the Uniform Law is established by Article I of the former which requires each Party, within six
months of adopting the Convention, to introduce into its internal legislation, the rules set forth in the Uniform Law.' It is the Uniform Law, then,
that lays down the requirements for making an international will. Article 1
of the Uniform Law provides that a will is valid as regards to form-no
matter where the will is made, or what is the location of the assets disposed
of or what is the nationality or domicile or residence of the testator-if it is
made ".

.

. in the form of an international will complying with the provi-

sions set out in Articles 2 through 5 of the law." 9
A clarification may be useful at this point. The Convention and the
Uniform Law both refer to the document we are dealing with as the "International Will." The primary objective of the Convention and Uniform Law
is to eliminate problems that arise when international aspects affect the
making of a will. But what makes a will "international" under the Wills
Convention is that it is made in accordance with the requirements of the
Uniform Law. A will need have no international connections whatever in
order to be international so long as the procedure required under the
Uniform Law is carried out.
IV. Making An International Will: Essential Aspects

Why should a testator who has no property abroad and is not planning to
buy any, who has no intention of moving to a foreign country, who is not
even thinking of taking a trip abroad, decide to make an international will?
The answer is the same as that to why he should buy insurance. It is a simple
and relatively inexpensive way of establishing some degree of certainty in a
highly uncertain world. The testator can be sure that the provisions for
distribution of property made in his international will will not be thwarted by
any formal defect in the will no matter whether the property is acquired
before or after the making of the will or where it is located, and that the
validity of the will is not impaired by where or when he establishes his
domicile or sets up his permanent residence.
All of this results from Article 1 of the Uniform Law. Articles 3, 4 and 5
delineate the rules for making an international will which must be complied
with if the will is to be accepted as such. It is worth noting, however, that a
saving clause in paragraph 3, Article 1 of the Uniform Law provides that
'Convention Providing a Uniform Law on the Form of an International Will, 12 I.L.M. 1298,
1305 (1973).
291d.,
at 1307.
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".. . invalidity of the will as an international will shall not affect its formal
validity as a will of another kind.""
The requirements of these mandatory articles (3, 4 & 5) are not onerous.
The will must be in writing but may be made by hand or any other means and
need not be written by the testator. The testator need not inform the
witnesses or the authorized person of the will's contents but must declare in
their presence that the document is his will and that he knows its contents.
The testator must sign the will in the presence of the witnesses and the
authorized person, or acknowledge his signature in their presence if he has
previously signed it. The witnesses and the authorized person ".

.

. there

'
and then attest the will by signing in the presence of the testator."31
These essential requirements are a synthesis of will-making practice
throughout the world. The authorized person, a concept based on the civil
law notary, at first sight appears an alien element in the common law
countries. But the procedure that is carried out is substantially the same as
that followed in American law offices at the signing of a will. With one minor
exception, the duties of the authorized person are the same as the lawyer's
customary duties. The exception is that the lawyer cannot act as one of the
two witnesses, because he must attest the will in the capacity of the authorized person. A second witness will have to be drafted from the typing pool
or the paralegal brigade.

A.

TESTATOR DISABILrrY OR ILLITERACY

At the Washington Conference there was substantial debate regarding
testators who are unable to sign, either because of disability or illiteracy.
The delegates from developing States were particularly anxious to permit
such persons to make an international will but under circumstances that
would limit the likelihood of fraud.32 The solution adopted in paragraph 2,
Article 5 of the Uniform Law is to require the person unable to sign to tell
the authorized person why he cannot do so and the authorized person notes
this reason in the will. Article 5(2) also provides ".

.

. the testator may be

authorized by the law under which the authorized person was designated to
direct another person to sign on his behalf."33 Signature by another at the
direction of the testator is commonplace in American probate law. New
Jersey appears to be the only state which does not recognize this method of
signing.
-1ld.
31

321d.

at 1308.

Conference on Wills, Summary Records Fifth and Sixth Sessions, S.R. 5 (Oct. 18, 1973)

S.R.
6 (Oct. 19, 1973).
3

Convention on Uniform Law, supra note 28, at 1308.
'Rees, supra note 11, at 616-617.
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Reliance upon the testator's statement regarding his inability to sign is an
innovation in American practice. It is not as novel, however, as it appears at
first glance. In practice, it is nothing more than a sophisticated development
of signing by mark. While signing by mark is not as widespread as it was in
the nineteenth century, the comment in the Uniform Probate Code to
Section 2-502 on Execution of Wills states, "Signing by the testator may be
by mark under general rules relating to what constitutes a signature."35
If an X is supposed to mark the spot where a testator hasn't signed because
he can't sign, it would be hypercritical to object to an entry by the authorized
person in the body of the will of the testator's declaration as to the testator's
inability to sign the will and the reason therefor.
the potential for
Nevertheless, a commentator has argued that "...
fraud is greatly exacerbated" and urges that the testator ". . . should be

excused from subscribing only if his inability is readily verifiable, as through
the production of hospital records." 36 Precisely what is being exacerbated is
not specified, but presumably it is the opportunity for fraud under existing
U.S. law. This is just not true on its face. The mandatory requirements for
an international will-including the declaration by the testator that the
document is his will, that he is unable to sign, and the reason therefor in the
presence of the authorized person and two witnesses, the inclusion of that
reason in the will, the signing of the two witnesses and the authorized
person, and, finally, the authorized person's certificate-provide a greater
degree of security than is presently found in about every state in the Union.37
In Louisiana, the signature of a testator who cannot sign his name is not
required. If the will is nuncupative by public act, the will must contain a
declaration by the testator of his inability to sign and the reason.3" This
provision, which is almost identical with that in the International Will, does
not appear to have exacerbated the potential for fraudulent will-making in
Louisiana.
Further, the proposed improvement in Article 5(2) is not well developed.
If a testator says he is illiterate, it seems a little far-fetched to require him to
prove he is illiterate. How does one prove he cannot read or write? If the
testator is on his deathbed and apparently too weak to sign the will, should
the authorized person be required to examine the hospital records to determine for himself the gravity of the testator's illness or convene a panel of
medical men to make a finding of imminent death? We appear to be dealing
with a non-remedy for a nonproblem.

3

UNIFORM PROBATE CODE WIT

OFFICIAL COMMENTS

§ 2-502 (1983).

"J. SCHOENBLUM, MULTISTATE AND MULTINATIONAL ESTATE PLANNING
37

See Rees, supra note 11, at 616 et seq.
3Id. at 621.

467-468 (1982).
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SIGNATURE AND DATE

Articles 6 and 7 of the Uniform Law lay down rules regarding the location
of signature and the date of the will. 9 Although couched in mandatory
language, e.g. ".

.

. The date of the will shall be...

,"

they are not included

in the list of Articles whose provisions must be compiled with to ensure the
formal validity of an international will. This does not mean, however, that
they may be ignored. As M. Plantard puts it in his commentary to the Wills
Convention, "The provisions of Article 6 and those of the following articles
are not imposed on pain of invalidity. They are nevertheless compulsory
legal provisions which can involve sanctions, for example, the professional,
civil and even criminal liability of the authorised person. according to the
provisions of the law from which he derives his authority."'
C.

CERTIFICATION BY AUTHORIZED PERSON

The chief proposal of the United States at the Washington Conference
was the adoption of an agreed text for certification by the authorized person
that all the necessary formalities for making the will have been carried out,
and to require that the authorized person complete the certification in that
form and attach it to the international will. The great practical advantages of
this procedure were apparent to delegations attending the Conference and
the proposal received overwhelming support.' Article 9 of the Uniform Law
requires that the certificate be attached to the will by the authorized person
and Article 10 sets forth the certificate in haec verba.
The Conference attempted to make the certificate as fool-proof as possible. If the authorized person carries out the will-making process by following the numbered sections of the Certificate from 1 through 14, the result is
bound to be a formally valid international will, if accompanied by a statement of the information needed to permit an examination into the process
(if such a step should be necessary) ,'2
and the facts necessary for registration
of the will pursuant to the Council of Europe Convention on the Establish43
ment of a Scheme for the Regulation of Wills.
The certificate is given a major role in establishing the validity of an
international will. Article 12 of the Uniform Law provides that, "In the
absence of evidence to the contrary, the certificate shall be conclusive of the
formal validity of the instrument as a will made under this law."" "Under
39

Convention on Uniform Law, supra note 28, at 1309.
"Plantard, supra note 23, at 69.
"Conference on Wills, Summary Records Seventh and Eighth Plenary Sessions, S.R. 7 (Oct.
19, 1973) S.R. 8 (Oct. 22, 1973).
"Convention on Uniform Law, supra note 28, at 1309-1311.
"Plantard, supra note 23, at 75.
'Convention on Uniform Law, supra note 28, at 1311.
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this law" means the Uniform Law as put into force by each Party to the Wills
Convention. This article is enough to assure general acceptability for the
will, but the Conference considered the importance of ensuring recognition
of the effect of the certificate to be so important that it was also made a
specific treaty commitment. Article IV of the Wills Convention provides,
"The effectiveness of the certificate provided for in Article 10 of the Annex
shall be. recognized in the territories of all Contracting Parties. ' '4
Despite the importance of the certificate, it is not made the sine qua non of
the validity of an international will. If the steps laid down in Articles 3, 4,
and 5 of the Uniform Law are carried out, under Article 13 of the Uniform
Law the will is formally valid even if there is no certificate or the certificate is
not made out in accordance with the requirements of Article 10. 6 The
consequence is that, in the absence of a certificate, local requirements of
proof will have to be met regarding the carrying out of the will-making
procedure. When there are irregularities in the certificate, their effect will
be determined under local law.
D.

SAFEKEEPING OF WILLS

One of the disputed issues at the Wills Conference concerned the
safekeeping of the will. Early drafts of the Uniform Law, following civil law
practice, required that the will be left in the custody of the authorized person
and ceased to be valid as an international will if withdrawn by the testator
from official custody. 47 While this requirement was accepted in many countries where notaries retain the will as part of the will-making process, it gave
rise to difficulties in those countries, such as the United States, where there
is no established notarial system or where wills, as in Germany, are habitually deposited with a court.' The requirement was dropped and, in its place,
Article 8 of the Uniform Law requires the authorized person, in the absence
of any statutory provisions regarding the safekeeping of a will, to ask the
testator if he wishes to make a declaration regarding its safekeeping. If the
testator so requests, the authorized person will then include in the certificate
a statement concerning safeguarding the will.49
The Washington Conference included a Resolution in its Final Act which
recommends that the States attending the Conference establish an
"... internal system, centralized or not, to facilitate the safekeeping,
search and discovery of an international will as well as the accompanying

45

Id. at 1303.
4Jd. at 1311.
4
TFratcher, supra, note 12, at 490.
48PIantard, supra note 23, at 77.
49
Convention on Uniform Law, supra note 28, at 1309, 1311.
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artifacts."" The establishment of a system for registering international wills
would be of great value in reducing the numerous problems with missing
wills that occur throughout the world, especially in conjunction with the
requirements for the safeguarding of a copy of the will and the inclusion of
information in the certificate by the authorized person." Such a registration
system would also have great potential for reducing the commission of
forgery and fraud in connection with the making of wills.
E.

CHOICE OF LAW

Many of the provisions of the Wills Convention itself deal with standard
matters of treaty law, such as ratification, entry into force, denunciation and
the like. There are, however, a number of provisions, dealing with problems
such as choice of law issues, that should be mentioned. Article V, for
example, provides that the conditions for acting as a witness to, or interpreter of, a will are governed by the law under which the authorized person
is designated, but that no one is disqualified from acting as a witness solely
because he is an alien.12 This means that the applicable law of the country
where the will is made is governing because that is where the authorized
person is entitled to act.53 There is an exception, however, in cases where the
authorized person, pursuant to Article II of the Wills Convention, is a
diplomatic or consular officer whose country has authorized him to act with
regard to its nations in the making of international wills and the local law of
the country where the officer is stationed does not prohibit him from doing
so." In these cases, the applicable law governing acting as a witness will be
the national law of the diplomatic or consular officer. Concern has been
expressed by one or two commentators regarding the possibility that the
consular officer's country might not have any national law for the officer to
apply. " The simple answer would seem to be that in the absence of legislation imposing restrictions on the selection of witnesses, there would not be
any restrictions other than instructions to the consul or diplomat from the
Foreign Office.
F.

FEDERAL SYSTEM QUESTIONS

Another commentator, Professor Jerome Curtis, has put forward the
view: "The provisions of the Convention on Wills for the competency of
witnesses may present the greatest danger to the traditional testamentary
5"Id. at 1301.
5
Article II, Uniform Law, id. at 1311; Plantard supra note 23, at 18.
52
Convention on Uniform Law, supra note 28, at 1303.
5
3lantard, supra note 23, at 51.
-Convention on Uniform Law, supra note 28, at 1302-1303.

"Schoenblum, supra note 36, at 465.
VOL. 18, NO. 3

InternationalWills Convention
concerns of the states. 5' 6 This sweeping statement was based on a supposition that, "There being no federal common law of wills in the United States,
it is likely that in the event of ratification of the Convention, the federal
government would itself establish standards for determining the competency of witnesses." The supposition is used as a starting place for a series of
speculative queries about the alleged unfortunate results to which such a
federal law could give rise. 7
These concerns appear to be based upon an erroneous belief that it is the
intention of the Federal Government to rely solely upon federal authority in
implementing the Wills Convention in the United States. On the other
hand, there is equally no intention to rely solely upon state action in
implementing the Wills Convention, although this course would be possible
(except for certain specified aspects, such as the use of diplomatic and
consular officers as authorized persons through recourse to Article XIV of
the Wills Convention). Article XIV does permit a Party to the Convention,
having two or more territorial units in which different systems of law apply in
respect to matters concerning the form of wills, to declare that the Convention applies to one or more or all of its territorial units and to modify the
declaration at any time. 8
1. Canada
The way the clause works is illustrated by the case of Canada which
ratified the Convention on January 24, 1977.
Section 92 of the British North American Act gives the Provinces exclusive
jurisdiction to legislate in certain other fields including property ... Should the
conclusion of, or accession to, a treaty by the Federal Government require
implementation by changing the Provincial Statute Law, the Federal Parliament
cannot effect such change without concurrent legislation on the part of the
Provinces, if the subject matter is wholly or partly within the legislative competency of the provinces. 9
The disposition of property by a will falls within Section 92 and legislation in
each individual province is necessary to bring the Uniform Law and the
Convention into effect in that province. Canada, therefore, coupled its
ratification with a declaration under Article XIV that it covered only the
provinces of Manitoba and Newfoundland because on the date of deposit,
January 24, 1977, only these two provinces had enacted the Uniform Law.
This was followed by the inclusion of Ontario on March 14, 1978, Alberta on
January 1, 1978, and Saskatchewan on October 8, 1982.1
'6Curtis, The Convention on InternationalWills, 23 AM. J. COMP. L., 119, 121 (1975).
7
1d. at 122-123.
mConvention on Uniform Law, supra note 28, at 1305-1306.
59
Memoranda of the Government of Canada, U.N. Legislative series LEG/SER B/3, 24-25
(July 21, 1952).

6178

DEPr. OF STATE BULL. 60 (July 1978).
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2. United States
In the United States, of course, there is no sharp division between
national and state legislative competence, particularly when the subject
matter involves our foreign relations. There is no doubt that the inheritance
of property is traditionally a matter for state law. But there is also no doubt,
as the Supreme Court made clear approximately one hundred years ago
• . . that the treaty power of the United States extends to all proper subjects of
negotiation between our government and the governments of other nations ... It

is also clear that the protection which should be afforded to the citizens of our
country owning property in another, and the manner in which that property may
be transferred, devised or inherited, are fitting subjects for such6 l negotiation and of
regulation by mutual stipulation between the two countries.
The Wills Convention and the Uniform Law are "proper subjects of
negotiation." Nonetheless, in light of the strong tradition in the United
States of dealing with the law of wills by state statute, much consideration
has been given to whether there should be change in that practice. Experts
from the American Bar Association, the National Conference of Commissioners on Uniform State Laws, the American College of Probate Counsel
and other interested organizations joined in studying the problem. A great
deal of thought led these experts to the conclusion that each state should be
free to determine whether or not it would permit the making of international
wills within its borders as an additional form of will. Thereafter, the National Conference of Commissioners adopted the Uniform International
Wills Act for enactment by the states, either as an individual statute or as an
addition to Article II of the Uniform Probate Code.62
a. Uniform International Wills Act
This Act incorporates the provisions of the Uniform Law on the Form of
an International Will (Annex A to the Wills Convention) as well as a
designation of individuals ". . . who have been admitted to practice law
before the court of this State and who are in good standing as active law.
practitioners in this State" as authorized persons. There is also a section that
authorizes establishment of a registry system with a central information
center where information regarding wills will be kept secret until the death
of the testator.63
Enactment of the Uniform International Wills Act by the individual states
will not only permit the making of international wills in each enacting state
of the Union but it will result in each enacting state recognizing the formal
validity of international wills made in other states of the Union or in foreign
61

Geoffrey v. Riggs, 133 U.S. 258, 266 (1889).
Prefatory Notes and Comments, Uniform International Wills Act (1977).
1d. at § 2-1009, 2-1010.

62
N.C.C.U.S.L.,
63
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countries. A problem, however, has been encountered in dealing with the
issue of recognition of the formal validity of an international will in a state
that has not enacted the Uniform International Wills Act.
Three states have already enacted the Uniform International Wills Act
and there is every prospect that the Act will eventually be adopted by the
vast majority of states. But experience with other Uniform Acts has shown
that the process of enactment may stretch out over a good many years.
b. Possible Problems: Foreign-made International Wills

The result could be a substantial impairment of the certification system for
foreign States. If the United States becomes a vast checkerboard in which
the Uniform Act is in force in some states and not in others, persons who
make an international will abroad, will not find it a very useful method for
disposing of property within this country. The certainty that the will has
formal validity anywhere in the United States, regardless of where the
property may be located, and that there is a simple, expeditious and inexpensive means of establishing that validity through use of the authorized
person's certificate will be lost if there are over fifty jurisdictions with
varying rules to worry about in the United States instead of one nationwide
rule. In view of these substantial adverse effects, the advisers to the State
Department agreed it would be appropriate to propose to Congress the
enactment of legislation under which all international wills executed outside
the United States be recognized and probated as such in all of the United
States whether the state in which probate was sought had or had not enacted
the Uniform Act.
Nonetheless, federal legislation limited to providing for recognition of
foreign-made international wills throughout the United States would result
in discrimination against U.S. citizens who make international wills in the
United States. Assume that France is a party to the Convention and the
United States is likewise. Assume also that in the United States, Kentucky
enacts the Uniform International Wills Act but Tennessee does not. In such
case, Tennessee courts would be required to recognize the formal validity of
an international will made in Paris, France, on the basis of the French
authorized person's certificate but would not be required to recognize the
formal validity of an international will made in Lexington, Kentucky, on the
basis of the certificate of a Kentucky lawyer acting as the authorized person
under Kentucky legislation. This did not appear to be an acceptable differentation between foreign and American testators.
The legal groups that are assisting the State Department concluded that
there should be equality of recognition within the United States for international wills and certificates, whether made inside or outside the United
States, and that federal legislation should so provide. Under the statute that
is to be proposed to Congress for implementation of the Wills Convention it
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is planned that each state will be left free to determine whether it wishes to
add the international will to the procedures currently authorized for making
wills within its borders through adoption of the International Wills Act.
However, recognition of the formal validity of a properly executed international will and the probative effect of the authorized person's certificate will
be required uniformly throughout the United States under the draft federal
statute.
V. Draft Federal Legislation
The draft federal legislation does not deal with the qualification of witnesses, the capacity of the testator, or revocation of wills. These and other
aspects of will validity remain to be governed by state law. The draft federal
legislation does not deal with who may be an authorized person except
insofar as diplomatic and consular officers are concerned. Each state of the
Union will be entitled to determine that issue in its own legislation. Section 9
(2-1009) of the Uniform International Wills Act provides that: "Individuals
who have been admitted to practice law before the courts of this State and
are currently licensed to do so are authorized persons in relation to international wills."' The states that have thus far enacted the Act have adopted
this provision. The Canadian provinces which have incorporated the uniform law into their legislation have adopted a substantially identical
solution.65
The Commentary to the Uniform International Wills Act makes it clear
that pragmatic reasons governed the selection of attorneys to serve as
authorized persons in the United States. "Attorneys are subject to training
and licensing requirements everywhere in this country. The degree to which
they are supervised after qualification varies considerably from state to
state, but the trend is definitely in the direction of more rather than less
supervision. Designation of attorneys in the uniform law permits a state to
bring the statute into its local law books without undue delay."I
There is no doubt that the authorized persons will be giving legal advice.
Already noted are a number of the issues left to local law by the Convention
and Uniform Law and it is obvious that the authorized person cannot avoid
making legal judgments on such points in the course of his activities. But the
authorized person will not be able to deal with such problems unless he has
legal training and experience.
64d., at 19.
'E.g., Section 42 of the Ontario Act to Reform the Law respecting succession of the estates
of deceased persons provides: "All members of the Law Society of Upper Canada, other than
student members, are designated as persons authorized to act in connection with international
wills." Bill 60, 31st Legislature, 1st Session, Ontario, 17 (1977).
6N.C.C.U.S.L., supra note 62, at 6.
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The Wills Conference Resolution on the safeguarding, search and discovery of international wills has been implemented by the National Conference
of Commissioners through inclusion in the Uniform Act of an optional
Section 10, which provides that the Secretary of State of the enacting state
shall establish a registry system wherein authorized persons may register
information regarding the execution of international wills. The information
to be registered, which is to be kept secret until the death of the testator, is
limited to his name, identification number, address, date and place of birth
and the place where the will is to be kept. At the request of the testator, the
information will be transmitted by the Secretary of State to the registry
system of any other jurisdiction which will preserve its confidentiality. The
information can be released upon application by a person who submits a
death certificate or other evidence of the testator's death. 7
The proposed federal legislation will provide for establishment of a similar registry system in the Department of State, subject to the same limitations as the system established under the Uniform Act. It will receive
information from United States diplomats and consular officers, state registry systems, and other parties to the Convention. The establishment and
use of such systems will not only reduce the loss of international wills but will
also provide protection against forgery and fraud.
VI. Conclusion
Final work upon the submission of the Wills Convention to the Senate and
the implementing Federal legislation to the Congress is under way. It is now
over ten years since the Washington Wills Conference was held. If a number
of States do not ratify the treaty within the next year or two, it will die away
like a good number of other international agreements with a high degree of
merit but which lacked widespread organized support or some aspect of high
urgency.
France and the United Kingdom are interested in ratifying the Convention and if these two countries and the United States move ahead it will
rekindle a flame of interest that is on the verge of flickering out. But we
cannot push for ratification by other States unless we first have ratified the
Convention. And the United States may not ratify the Convention unless
there is a constituency that wants it ratified and will make some effort to
move it along.
We are concerned here with both a treaty and federal legislation as well
as, indirectly, state legislation. It is necessary that both houses of Congress
be advised of the merits of the Treaty and Uniform Law and that there is
67

UNWA, supra note 62, at § 2-1010.
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substantial support for ratification of the treaty and enactment of the implementing federal Act. Resolutions of support by state and local bar
associations and letters of individual lawyers to their Senators and Representatives are very valuable evidence that the bar of the United States wants
the treaty ratified and the federal legislation enacted.
The international will can be a first class working tool for all lawyers in the
United States. Its cost is the time it takes to write a brief letter or make a
phone call. Verbum sap.
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